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III. SUMMARY. 

By way of summary, the conclusions reached may be stated as 
follows: 

1. The obligation on the part of the parent to pay for necessaries 
furnished his minor child may have its origin in contract or in legal 
duty. 

2. The liability in contract is distinct in nature and extent from that 
arising from legal duty. 

3. The liability in contract exists only when the parent has ex- 
pressly, or by implication, conferred authority upon the child to bind 
him in contract, and such authority will not be implied from the mere 
relation of parent and child or from any duty, moral or legal, arising 
therefrom. 

4. The English courts recognize no liability on the part of the father 
save in contract. 

5. The American courts generally, in addition to the liability in 
contract, enforce an obligation to support arising from the mere rela- 
tion of the parent to the child, provided always that the right of the 
parent to control his children and regulate his household is not im- 
paired thereby. 

6. While the question has not been decided in Virginia, there can 
be little doubt but that when it does arise it will be decided in accord- 
ance with the general American rule. 

W. R. Vance. 

Washington & Lee University. 



THE ESSENTIALS OF A VALID MARRIAGE IN VIRGINIA. 



[Concluded. ] 

(x) Mississippi. — A number of cases are cited from this State as 
holding that a common-law marriage is good, notwithstanding the 
statute may not be complied with'. By the revised Code of Mississippi 
(1892), however, after stating that a license shall be necessary, it is 
added, "And such license shall be essential to its validity." 

(y) 1'ennsylvania. — In this State it is well settled that a common- 
law marriage is to be sustained. The first judicial language that we 

1 Hargrove* v. Thompson, 81 Miss. 211 ; Diekerson v. Brown, 49 Miss. 357 ; Rundle v. 
Pegram, 49 Miss. 751 ; and Floyd v. Calvelt, 53 Miss. 37. 
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have found to that effect is a dictum in Rodebaugh v. Sanies, 1 where it 
is said that the statute requiring a license is but directory. This is 
followed by a dictum in Commonwealth v. Stump, 2 to the same effect, 
though somewhat stronger; and by a decision in Richard v. Brehan." 
And this was also recognized to be the law in Pennsylvania by the 
Supreme Court of the United States in Maryland v. Baldwin. 1 

(z) Idaho.— Section 2429 of the Revised Statutes of Idaho of 1887 
is as follows: 

" Marriage must be solemnized, authenticated and recorded as in this chapter, 
but non-compliance with its previsions does not invalidate any lawful marriage." 

(aa) Iowa. — Section 2526 of the Revised Statutes of Iowa (1876) 
is as follows: 

" Marriage solemnized with the consent of parties in any other manner than as pre- 
scribed in chapter 102 are valid; but the parties themselves, and all other parties 
aiding or abetting, shall forfeit to the school fund the sum of fifty dollars each." 

(bb) Louisiana. — In the case of Holmes v. Holmes* decided in 
1834, the court was called upon to construe the Louisiana statutes. 

In that case the plaintiff alleged breach of a contract between his 
wife and the master of a vessel for passage on that vessel plying be- 
tween Liverpool and New Orleans. Defendant alleged that the woman 
was not plaintiff's wife, since the Code required marriage to be cele- 
brated in the presence of three witnesses, and the act to be drawn up 
and signed by the parties, the witnesses, and the person performing the 
ceremony. But the court said: 

" Marriage is regarded by our law in no other light than as a civil contract, highly 
favored, and depending essentially on the free consent of the parties capable by law of 
contracting. Our Code does not declare null a marriage not preceded by a license 
and not evidenced by an act signed by a certain number of witnesses and the par- 
ties ; nor does it make such au act exclusive evidence of a marriage. These laws 
relating to forms and ceremonies, here regarded as directory to those alone who are au- 
thorized to celebrate marriages, are intended to guard against hasty and inconsiderate 
marriages in defiance of parental authority." 6 

(cc) Colorado. — The court of this State has also caused its statute 
to bend in the interest of public policy in the case of Poole v. People.'' 

1 2 Watts 000. 

o 53 Pa. St. 132, 91 Am. Dec. 198. 
a 73 Pa. St. 140, 13 Am. Rep. 733. 
« 112 U.S. 490(1884). 

* 6 La. 463, 26 Am. Dec. 482. 

• See also Potion v. Philadelphia, 1 La. A.n. 98. 
' (Col.) 52 Pacific 1025 (1898). 
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(dd) Wyoming. — It will be remembered that this is one of the States 
having a statute so similar to that in Virginia, the statute reading : 

Section 4. "Previous to the solemnization of any marriage in this Territory ( 
a license for that purpose roust be obtained from the county clerk of the county 
wherein the marriage is to take place." 

Section 14. "No marriage solemnized before any person professing to be a 
justice of the peace or a minister of the gospel, shall be deemed or adjudged to be 
void, nor shall the validity thereof be in any way affected, on account of any want 
of jurisdiction or authority in such supposed justice or minister ; provided the mar- 
riage be consummated with a full belief on the part of the persons so married, or 
either of them, that they have been lawfully joined in marriage." (1876). 

In the case of Connors v. Connors, 1 the nephews and nieces, as heirs 
of Charles Connors, brought an action against Augusta Connors, his 
widow, and Elmer Beltz, administrator of his estate, to recover his 
property, claiming that the marriage with Augusta Connors was void 
because celebrated without license, or at least that no license was 
recorded. 

Upon these facts the court said : 

"The trial court finds as a conclusion of law, that this was a valid marriage, 
whether any license was obtained from the county clerk or not. This is a correct 
proposition of law, although the parties participating in such ceremony might be 
criminally liable in case of the absence of such license." 

(ee) Ohio. — The courts of Ohio, notwithstanding the statute, 
recognize common-law marriages as generally understood in this 
country ; nor does it seem that they have ever been questioned there, 
except by a dictum in Duncan v. Duncan,' which, while admitting the 
validity of marriage per verba de presenti, denies the validity of mar- 
riage per verba defuturo cum copula. The dictum here referred to is a 
most unpardonable one, since the question was not before the court, 
which seems to have entirely mistaken the construction usually given 
to the phrase, marriage per verba de futuro cum copula. The facts 
were, that while the man had a wife living he cohabited with the 
woman, promising to marry her when lie could get a divorce from his 
wife. But he did not get the divorce ; his wife died ; he then renewed 
his promise of marriage, yet did not fulfill it, and still continued the 
cohabitation. The marital status here was by mutual understanding 
not to attach until there should be some formal solemnization, and, 
being illicit in its inception, was, by all rules, no marriage. The case 
then was properly decided, but it was no place for the court to decide 

i (Wyoming) 40 Pacific, 966 (1895). 
» 10 Ohio St. 181. 
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anything in regard to marriage per verba de futuro cum copula, for that 
question was not before the court. The proper interpretation of the 
phrase, marriage per verba de futuro cum copula, and that which is 
accepted by nearly all the courts, has already been stated x to be, that 
if parties who are under an agreement of future marriage have copula, 
being what is lawful in marriage alone, they are presumed to have 
arrived at the period of actual marriage, or to have transmitted their 
future to a present promise — to have changed their executory contract 
into a contract executed.* 

As to marriages p er verba de presenti, they are universally held to 
be valid, notwithstanding the statutes prescribing formalities.* 

(ff ) Nebraska. — Section 1407 of the Consolidated Statutes of this 
State provides: 

" No marriage solemnized before any person professing to be a justice of the 
peace, or a minister of the gospel, shall be deemed or adjudged to be void ; nor 
shall the validity thereof be in any way affected, on account of any want of juris- 
diction or authority in such supposed justice or minister ; provided- the marriage 
be consummated with a full belief on the part of the persons so married, or either 
of them, that they have been lawfully joined in marriage." 

Under this statute, there arose in 1892 a case of the most offensive 
fraud, which well illustrates another phase of the many evil effects 
which might be expected to arise under a statute abolishing common- 
law marriage and making it a statutory right; and this fraud, perpe- 
trated upon a weak and unthinking woman, whom we must also pre- 
sume to have been pure and chaste, was only averted by an intelligent 
interpretation of the foregoing statute with due regard to the interests 
of society and the general welfare of the public. That case was 
Hoggin v. Haggin.* The facts were as follows: Louisa Haggin was 
divorced from Isaac Haggin in 1886, with a decree for alimony. A 
few months afterwards Isaac Haggin again proposed marriage to Lou- 
isa, and was accepted. He told her that as they had been divorced 
in Nebraska it would be necessary for them to go to Kansas to be 
married, and she, believing him, accompanied him to Kansas, where 
Haggin had a mock marriage performed by one whom he represented 
to be a minister. Louisa Haggin acted in good faith, believing that 
she was being validly married to him. They returned to Nebraska, 
and on the same day he induced her to receipt the judgment docket 

1 Ante, p. 439. 

8 See Bishop, Mar. Dlv. & Sep. sec. 854. 

*HoUz v. Dick, 42 Ohio St. 23, 51 Am. Rep, 791 ; Oarmiehael v. State, 12 Ohio St. 553. 

* (Neb.) 58 N. W. 209. 
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for the amount of her alimony. Haggin then refused to acknowledge 
Louisa as his wife, or to acknowledge the marriage ceremony as legal 
and bindings and denied that he is in any way bound to her. 

Now sec. 1407, already quoted, would cover the lack of authority 
in the celebrant, but if the doctrine of expressio unius exelusio est alte- 
rius were applied, this marriage would still be held void because of 
the want of a license, endorsement by the celebrant, the return thereof, 
and the recordation, and doubtless a number of other details. The 
court, however, did not apply that doctrine, but construed the statute 
according to its reason and spirit, and with due regard to the effects 
and consequences. 1 

(gg) Oregon. — The statute in this State is very similar to that in 
Virginia, containing the latter clause of the Virginia statute almost 
verbatim. 

The only case in Oregon arising under this statute is Megginson v. 
Megginson,'' but as this was a case which the statute was expressly 
designed to cover, it will throw very little light upon the subject of the 
validity of common-law marriages in that State. 

(hh) Alabama. — The case of Campbell v. Oullatt s Was decided in 
1869, when the statute declared that — 

"No marriage shall be solemnized without a license issued by the judge of 
probate of the county where the female resides." 

And yet the court decided that — 

"Such laws do not declare marriages, not solemnized in accordance with their 
provisions, invalid. We therefore do not feel authorized to do what the laws 
themselves have not done, but we hold that in this State a marriage not celebrated 
in conformity with the said laws on marriages — that is, celebrated without a 
license issued by a judge of probate, or not by any one of the persons or religious 
societies named in such law, or without complying with other provisions of said 
law, is not to be declared invalid, provided the requirements of the common law 
have been substantially complied with ; in other words, that a marriage good at 
common law is a valid marriage in this State." 4 

(ii) Georgia. — The course of legislation and judicial decision in 

1 Saying: " The statute requiring license is designed to take the place of publica- 
tion of banns, and the law as to both is directory, and the failure to observe it does 
not affect the validity of marriage." See also Goodrich v. Cushman (Neb.) 51 N. W. 
1041 ; Gibson v. Gibson (Neb.), 39 N. W. 468 ; and Bailey v. State (Neb.), 55 N. W. 241. 

3 (Ore.) 14 L. B. A. 540. 

» 43 Ala. 57. 

* This decision has been followed by several well considered cases since. WiUiarm 
v. State, 54 Ala. 131 ; Parker v. Slate, 77 Ala. 47 ; Farley v. Farley, 94 Ala. 501, 3S Am. 
St. Rep. 41 ; Bynon v. Slate (Ala.), 23 South, 640. 
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this State is very interesting and instructive in that it presents, in 
marked contrast, the difference between the sober action of far-seeing 
judges, learned in the law and having in view the best interests of 
society and the public at large, and the hasty and unthinking aGtion 
of a legislature, making laws for some particular case without thinking 
of the consequences to result, and then how quickly it became alarmed 
and reversed its action when convinced of the consequences to which 
it had subjected its constituents. 

Prior to the Code of 1863, it was held that the common law, as to 
the validity of the marriage relation, established by mere act of the 
parties, without any ceremonial observances, civil or ecclesiastical, 1 
prevailed in Georgia. The court decided that although the law required 
a license to be taken out before marriage, and imposed a penalty upon 
any minister who performed a marriage ceremony without such license, 
a marriage entered into without this license and ceremony is valid in 
the absence of a statutory provision that it should be void. 
This was undoubtedly the law in Georgia down to 1863. '' 
But by the Code of 1863 the common law as to marriage was abro- 
gated, section 1653 of that Code reading: 

" To constitute a valid marriage in this State, there must be (1) parties able to 
contract} (2) an actual contract; (3) consummation according to law." 

Section 1658. "To render valid a marriage in this State there must be either 
a license previously granted by the proper officer, authorizing such marriage, or a 
publication of the banns of marriage in a neighboring church, in the presence of 
the congregation, for at least three Sabbath days prior to its solemnization." 

The phrase ' ' consummation according to law, ' ' found in the first 
section above quoted, was held to mean consummation under license, 
or after the publication of banns. 

But these new provisions introduced by the Code were not long 
found to be acceptable. The legislature awakening to the gravity of 
the consequences to be expected, passed the act of December 14, 1863, 8 
before those provisions had been operative for a single year. The pre- 
amble of that act reading as follows : 

" Whereas, by the above cited paragraph of the Revised Code of Georgia, all 
marriages not solemnized in conformity with the other provisions of said code are 
declared to be invalid; and whereas, said innovation upon the law as it stood before 

1 See Askew v. Dupree, SO Ga. 173. 

2 Park v. Barron, 20 Ga. 702, 65 Am. Dec. 841 (1856); Smith v. Smith (Ga.), 11 S. E. 496 
(1890). 

3 Pamph. Laws, 48. 
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the adoption of said Revised Code will have the effect of giving rise to perplexing questions 
of legitimacy of children and rights of property, and to domestic unhappiness, therefore," 
etc. 

The common law as to informal marriages was thus restored and re- 
instated, and it is so laid down in Smith v. Smith. 1 

( jj) Rhode Island. — A careful study of the marriage laws of Rhode 
Island will throw much light upon the construction of our Virginia 
statute, since the history of the two is very similar. 

It will be remembered that after passing several acts to regulate 
marriages, none of them entirely abrogating the common law, the 
Virginia legislature finally passed an act in the year 1661 which did 
entirely abrogate the common law and render all marriages not cele- 
brated in conformity therewith null and void, and the issue illegiti- 
mate. 8 It will also be remembered that this act was repealed in 1696, 
and another substituted, imposing the most severe penalties for not 
conforming to its provisions, but that it omitted entirely the clause nullify- 
ing such marriages, and rendering the issue illegitimate, and that this 
clause does not appear in any subsequent statute.' 

In Rhode Island the course of legislation has been strikingly similar 
to the above. The earliest statute in that State relating to marriage 
was passed at the first session of the General Assembly ever held in 
Rhode Island, in 1647; it provided that, 

" No contract or agreement between a man and a woman to own each other as 
man and wife shall be owned from henceforth threwout the whole colonie as a 
lawful marriage, nor the children or issue so coming together to be legitimate or lawfvlli- 
begollen, but such as are in the first place with the parents, then orderly published 
in two severall meetings of the townsmen, and lastly confirmed before the head 
officer of the town, and entered into the towne clerk's booke." 

An act of 1665, after condemning the loose observance of the act 
of 1647, orders that act and subsequent acts to be punctually observed, 
and inflicts an additional penalty of fornication on persons who should 
presume to marry otherwise, or live together as man and wife. After 
this there are several modifications and additions occurring at different 
times, but we are unable to ascertain exactly at what date the clause 
of nullity disappeared. Suffice it to say, however, that it is not in the 
present statute. The present statute authorizes ministers or elders 
domiciled in the State, or either justice of the supreme court, to join 

1 (Ga.) 11 S. E. 496 (1890). 
Ante, p. 447; 2 Henning's Statutes, 49. 
3 lb . 3 Henning's Statutes, 149-151. 
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persons in marriage, but the solemnization must be in the presence of 
at least two witnesses, and those authorized to celebrate marriages are 
forbidden under penalty to celebrate them until the parties sign and 
deliver to the celebrant a certificate setting forth their names, age, 
color, occupation, etc. 

Under this statute arose the case of Mathewson v. Phoenix Iron 
Foundry (1884), decided by the United States Circuit Court for the 
district of Rhode Island in a well considered opinion •} 

That was a suit for dower in land which the husband had sold during 
the coverture. The wife produced as evidence of the marriage a 
written contract, and based her claim on the common-law marriage so 
entered into. The Phoenix Iron Foundry claimed that while that 
might constitute a common-law marriage, that yet the Rhode Island 
statute had abrogated the common law in this respect, and that the 
early statutes show that common-law marriages were never recognized 
as valid in that state. But the court said : 

" The legislature may have seen fit in early times to do away entirely with the 
common law, and to make marriage illegal unless it conformed to the statutory 
regulations. But if the legislature had at any time repealed all statutes on the 
subject, the common law would have been revived. And, in so far as the legislature 
has seen fit to change the statute, to make it less reitrictke by not declaring all other mar- 
riages illegal, ua in the earliest enactments, in so far it has restored the common law right- 
Unless the statute under consideration, upon a proper construction, prohibits 
marriages per verba de presenti, we do not think we should, by implication derived 
from old statutes, decide against their validity. To make marriages void and child- 
ren illegitimate, by implication, is a serious thing." 

In reference to the penalty imposed, the court said : 

"This provision is in marked contrast with the earlier sections of the chapter, 
where the statute expressly makes marriages within the prohibited degrees of 
affinity or consanguinity, and, in some other cases, absolutely null and void." 

These remarks are peculiarly applicable to the "Virginia statute. 

Fearing that the somewhat extended view which we have taken 
into the rulings of the different States has already become a burden to 
the flesh, it is with much diffidence that we apologetically invite the 
reader's attention one step further, to inquire into the rulings of that 
highest tribunal for harmonizing the different rules of the States. 

The United States Supreme Court. — It has been mentioned before, 
that the Supreme Court of the United States was equally divided and 
did not express an opinion upon this point in the case of Jewell v. 

» 20 Fed. 281. 
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Jewell ; ' and that it was just at the same time, 1843, that the English 
House of Lords was in the same predicament over the case of Reg. 
v. Millis.' 

But, fortunately for our discussion, this same question came up in 
the subsequent case of Meister v. Moore; 3 and in that case the Supreme 
Court, through Mr. Justice Strong, delivered a very decided and 
learned opinion, which has become a landmark in the law of marriage, 
as considered from this standpoint. 

That case came up from the Circuit Court for the Western District 
of Pennsylvania, and was a suit in ejectment to recover certain lots of 
ground in Pittsburg, Pa. Botli parties claimed under William 
Murphy — the plaintiff, as the alienee of the alleged wife and daughters 
of Mowry, and the defendants, as the alienees of his mother, in whom 
the property vested at his death, if he died unmarried and without 
issue. 

In support of the marriage, the plaintiff introduced evidence to prove 
that some time in 1844 or 1845 Mowry went from Pittsburg to the 
Saginaw Valley, Michigan, and there met and married Mary, the 
daughter of an Indian named Pero, and that they thereafter lived and 
cohabited together as husband and wife, one child being born to them. 
The defendant claimed that this evidence, even if true, did not, under 
the statute of Michigan regulating the solemnization of marriage, es- 
tablish a valid marriage between Mowry and the Indian woman ; and, 
furthermore, that the evidence introduced would not even establish a 
common-law marriage. 

The Michigan statutes regulating marriage at that time, after pro- 
viding who may solemnize marriages, provided that — 

8. "In the solemnization of marriage no particular form shall be required, 
except that the parties shall solemnly declare, in the presence of the magistrate 
or minister and the attending witnesses, that they take each other as husband and 
wife. In every case there shall be at least two witnesses, besides the minister or magis- 
trate, present at the ceremony. 

14. "No marriage solemnized before any person professing to be a justice of 
the peace or a minister of the gospel shall be deemed or adjudged to be void, nor 
shall the validity thereof be in any way affected on account of any want of juris- 
diction or authority in such supposed justice or minister: Provided, that the mar- 
riage be consummated with a full belief on the part of the persons so married, or 
either of them, that they have been lawfully joined in marriage." 

1 1 Howard 219, 234. 
2 10 CI. & Fin. 832. 
a 96 U. S. 76 (1877). 
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Upon full consideration, the court sustained this marriage against 
both objections, and held that the evidence adduced did constitute a 
marriage valid at common law, and that the Michigan statute had not 
abrogated the common law, saying: 

" That such a contract constitutes a marriage at common law there can be no 
doubt in view of the adjudications made in this country, from its earliest settle- 
ment to the present day. Marriage is everywhere regarded as a civil contract. 
Statutes in many of the States, it is true, regulate the mode of entering into the contract, 
but they do not confer the right. Hence, they are not within the principle that, where 
a statute creates a right and provides a remedy for its enforcement, the remedy is 
exclusive. No doubt a statute may take away a common law right; but there is 
always a presumption that the legislature has no such intention, unless it be plainly 
expressed. A statute may declare that no marriages shall be valid unless they are 
solemnized in a prescribed manner; but such an enactment is a very different thing 
from a law requiring all marriages to be entered into in the presence of a magis- 
trate or a clergyman, or that it be preceded by a license or publication of banns, 
or be attested by witnesses. Such formal provision may be construed as merely 
directory, instead of being treated as destructive of a common-law right to form 
the marriage relation by words of present assent. And such, we think, has been 
the rule generally adopted in construing statutes regulating marriage, whatever 
directions they may give respecting its formation or solemnization, courts have generally 
held a marriage good at common law to be good notwithstanding the statute, unless they 
contain express words of nullity." 

Again: 

" They speak of the celebration of its rite rather than of its validity, and they 
address themselves principally to the functionaries they authorize to perform the 
ceremony. " 

In reference to sec. 14, which it will be remembered is substantially 
the same as the latter clause of sec. 2222 of the Virginia Code, the 
court said: 

"This, it is argued, raised an implication that marriages not in the presence of 
a minister or justice, or one professing to be such, were intended to be declared 
void. But the implication is not necessarily so broad. It is satisfied if it reach not 
beyond marriages in the mode allowed by the act of the legislature." 

Just exactly what the court means by this last sentence is a little 
obscure, but we submit to the reader's consideration that the idea of 
the court is, that inasmuch as the statute contains no clause expressly 
nullifying marriages not celebrated in conformity to its provisions, the 
legislature did not mean to alter or modify the common-law right of 
marriage in any degree whatsoever, by any of these provisions; but 
that it intended to extend a new statutory right, in addition to the old, 
and that this new statutory right should be superior to the old, in that 
parties who availed themselves of it should have incontrovertible record 
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evidence of their marital relation, should it ever be questioned. Then — 
according to the well-known rule that when a statute creates a right 
and prescribes how it shall be exercised, parties must strictly follow 
the provisions of that statute in order to avail themselves of it — if 
parties contemplate marriage, and attempt to follow the provisions of 
the statute, they must follow them strictly or else it will not be a statu- 
tory marriage, though it may be valid as a common-law marriage. 
And hence the court meant that the clause in question "is satisfied if 
it reach not beyond marriages in the [new and statutory) mode allowed 
by the act of the legislature; " and, hence, making the presence of a 
minister or magistrate, or some one believed by the parties, or one of 
them, to be a minister or magistrate, necessary to the statutory mar- 
riage, but not necessary to the common-law marriage. 

Whether this conclusion is right as a whole, or in part wrong, the 
court certainly decided that the clause in question does not render the 
presence of a celebrant essential to a valid marriage. 

SUMMARY. 

A casual glance over the foregoing pages will readily indicate which 
way the authorities preponderate, the few authorities giving a manda- 
tory construction to statutes regulating marriage being borne down by 
an overwhelming majority seizing upon anything available to sustain the 
marital relation, and construing such statutes liberally in the interest 
of the parties, their offspring, and the public at large, unless there are 
express words forbidding marriage to be entered into otherwise than in 
conformity to the statutory provision and declaring that such informal 
marriages shall be invalid. 

New England. — The few States adopting the former construction can 
generally be accounted for in one way or another. For example, all 
the New England States, save two, adopted the mandatory construc- 
tion, but this is accounted for, as before stated, by the circumstance 
that in their early colonial history their statutes generally contained 
express words of nullity of all marriages not celebrated in conformity 
therewith. Under these statutes, there grew up a line of decisions 
from which, when their statutes were modified, the courts, administer- 
ing the law in their puritanical strictness, were unwilling to depart. 
We have seen, however, that Rhode Island did break away. 

North Carolina and Washington. — Again, both North Carolina and 
Tennessee are claimed to have, by decision or dicta, adopted the 
mandatory construction. This can be explained on the same ground ; 
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for early in the history of North Carolina, while it yet included the 
territory now occupied by Tennessee, there was a statute of the former 
State requiring marriages to be celebrated as therein prescribed, and 
rendering void those not so solemnized. Then when Tennessee became 
a separate State, and the statutes of both were modified, the courts 
seemed to have still considered themselves bound by the spirit of the 
old statutes. 

The Washington court is the only one we have found, which, not 
being bound by prior decisions of its own court, has in recent times 
adopted the mandatory construction. 

The Qualifying Clause. — We have seen that out of the number of 
States containing the qualifying clause, to which we have devoted so 
much space, only the courts of Massachusetts and Washington have by 
decision, declared the statutes containing it to be mandatory, while on 
the other hand statutes containing the same clause have been held to 
be directory by the courts of Michigan, Wyoming, Indiana, Oregon, 
Nebraska, Georgia, and by the Supreme Court of the United States ; 
and other statutes equally or more emphatic have been held directory 
by eighteen other States, of which the more noticeable are Illinois, 
Kansas, Alabama and Rhode Island. 

THE PROPER CONSTRUCTION OP THE VIRGINIA STATUTE. 

Keeping in mind, then, the special principles governing the con- 
struction of marriage statutes, the manner in which the courts have 
applied these principles, and the reasons they have advanced to sustain 
such application, let us again face the question, How shall we con- 
strue section 2222 oj the Virginia Code of 1887 f Is it mandatory or 
directory f 

If the reader now has any difficulty in answering this question, we 
must assume all the blame to ourselves, and attribute it to an unfortunate 
presentation of the arguments on our own part, recommending to the 
reader a personal investigation of the authorities from which we have 
drawn our inspiration. For ourselves, we are quite convinced that the 
statute in question should be construed as directory only, for we do not 
think our legislature ever intended to abrogate the marriage of divine 
origin and make it purely of statutory origin. Marriage is dependent 
upon mutual consent, not upon the celebration or form by which it is 
entered into. It is anterior to all forms and was already in existence 
when man first began to make laws, so that the primary intent of all of 
these acts is to regulate marriages, not to confer the privilege of marriage ; 
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and so it seems that to construe a statute as mandatory, unless such 
construction is necessary by its terms, is to forget the primary objects 
for which they were enacted. 

Public Policy. — But we are told that public policy demands that a 
contract of such vital importance to society should be given publicity 
and the requisite certainty. We quite agree that this is true, for all 
of these provisions are safeguards thrown around the status of matri- 
mony, for the safety of the public as well as of the parties themselves, 
and we see no reason why a punishment should not be inflicted upon 
the parties for failing to comply with the requirements of the statute, 
but let this punishment fall upon the offenders and upon them only. 
Let it not fall upon the innocent offspring, branding them with the 
stigma of illegitimacy; l let it not fall upon society at large; let it not 
take the form of a trap or snare, jeoparding the pure relation of par- 
ties who have in good faith attempted to comply with all regulations, 
and subjecting simple girls to the foul schemes of seducers and de- 
bauchers, beguiling them into nature's marriage, and then casting 
them off in their disgrace and shame. 

Public policy does demand that marriage contracts be given pub- 
licity and certainty, but it does not demand that these statutes be 
construed as mandatory. 

Does public policy seem to demand a mandatory construction in 
Virginia, where the people have proved so appreciative of the safe- 
guards which the statute throws around their married relation that it 
has never been necessary for our own courts to construe the statute ? 
What should we gain by such a construction ? Simply that people con- 
templating marriage would go on as at present, and as heretofore, 
procuring a license and endeavoring to comply with all the statutory 
regulations. 

What should we lose ? Simply that the relation of the parties to a 
large per centum of the marriages contracted within the last fifty years 
would be placed in jeopardy, for there are innumerable technicalities 
which might operate to make marriages void, the parties to which 
were wholly ignorant of any violation of the law. Not only would the 
relation of the parties themselves be jeoparded, but also the legitimacy 
of children born or to be born; titles to property would be shaken, and 
rights of inheritance thrown into confusion. 

Furthermore, there was a time when our statutes regulating mar- 

1 Sec. 2554 of the Va. Code, however, declares that the issue of all marriages, 
deemed null in law or dissolved by a court, shall be legitimate. 
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riage contained express words of nullity of all marriages not celebrated 
in conformity therewith, but these words of nullity were removed over 
two hundred years ago and have never been restored. Why was this 
done, if not to restore the common law ? This is in striking contrast 
with the statutes relating to bigamous and incestuous marriages, for 
these do now and have always declared expressly that such marriages 
shall be void. If it should ever happen that, from the change in the 
customs of our people, public policy should demand a mandatory 
statute, let our legislature enact one, similar to those just mentioned, 
containing express words of nullity; for, as one of the courts has said, 
' ' to make marriages void and children illegitimate, by implication, is a 
serious thing." 

Mandatory in part, — It has been suggested that the statute in ques- 
tion should be construed to be partly mandatory and partly directory 
— that is, mandatory so far as it requires the presence of a celebrant 
(a minister or a magistrate), and directory in so far as it requires a 
license duly issued by the proper officer, the endorsement by the cele- 
brant, the return and recordation thereof, etc. 

But to this construction we are unable to lend our assent. The 
presence of a celebrant was not necessary at common law, at least as 
understood in this country, and it is not believed that the terms of the 
statute render it necessary now. Furthermore, such a construction 
would invalidate some marriages which public policy is most concerned 
to sustain — those in which the parties in good faith attempted to cele- 
brate their marriage in conformity to the statute, but by reason of 
some impediment or disability, unknown to them, their statutory mar- 
riage was rendered void. In such cases, if the parties continue to 
cohabit and hold themselves out as man and wife after the removal of 
the impediment, their marriage is sustained by common law; but if 
the presence of a celebrant is made necessary, cases may arise in which 
the invalidity of the statutory marriage might not be known until after 
the death of one of the parties, 1 and thus a formal marriage would be 
rendered impossible. 

The construction we would give to such statutes is that they are 
directory only, not affecting the validity of any marriage that would be 
valid at common law. But, it may be asked, would not the law, thus 
construed, be subject to abuse ? We regret, when we contemplate the 
extent of human depravity, that we must answer, yes. But what 

1 Schuohart v. Schuehart (Kan.), 60 Pao. 311 ; Teter v. Teter (Ind.).51 Am. Rep. 742. 
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human institution is not? Rarely, however, will the parties forego 
the benefits resulting from a compliance with the statute. It adds so 
much both to the respectability as well as to the security of the con- 
tract. But suppose such should occur; better far for the parties, 
especially for the female, that the law should be as it is. Her honor 
is saved, and this is worth more than everything, even life itself. 

THE ESSENTIALS. 

We should say, then, that the essentials of a valid marriage in Vir- 
ginia are: (1) mutual consent, (2) competent parties to occupy that 
relation towards each other and to the community in which they live. 

" Under this view," as said by Judge Woodbury, " the purity and 
saeredness of the marriage contract will remain no less, but rather more 
inviolate than under a different construction. For now the contract 
will never be annulled for any accidental or designed irregularity, not 
extending to the essential grounds of the contract. And it is a matter of 
deep concern to the public, that when a contract, which changes so 
thoroughly the relation of the parties to the community, is first executed 
by them with deliberation, and afterwards consummated by cohabitation, 
it should not be lightly dissolved, and everything done under it disan- 
nulled." 

Warren D. Harris. 

University of Virginia. 



